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COURT OF APPEALSUPHOLDSEMPLOYEE’S
RIGHT TO SUE FOR SEXUAL ORIENTATION
DISCRIMINATION BASED ON LOCAL ORDINANCE

In a two to one published opinion in Mack v City of Detroit (October
27, 2000), the Michigan Court of Appeals ruled that a Detroit police officer
can sue the city for sexual orientation discrimination based on acity charter
provision prohibiting discrimination in employment on the basis of sexual
orientation.

Discrimination on the basis of sexual orientation is not prohibited by
state or federa law. Several municipalities, however, including Detroit,
Ann Arbor, East Lansing and Flint, do prohibit sexua orientation
discrimination in employment.  Until now, clams based on local
ordinances have routinely been dismissed. The trial court in this case ruled
that the Detroit City Charter did not authorize private lawsuits, only
investigation by the Human Rights Department and a “cease and desist”
order and other “affirmative action” in appropriate cases.

The appeals court recognized that the “general rule” is: where a new
right is created by statute, the statutorily prescribed remedy is exclusive. It
noted, however, that the courts have previously created exceptions to this
rule, especially in cases involving so-called “civil rights.” The court here
decided to create an exception and ruled that the officer was “entitled to
pursue a civil action for damages’ against the city for any wrongful
discrimination she may have experienced based on sex or sexua
orientation.
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A PRE-HOLIDAY REVIEW: HANDLING
REQUESTSFOR TIME OFF FOR
RELIGIOUS OBSERVANCE

As a general rule, employers are required to
make “reasonable accommodation” for employee
religious practices unless the accommodation
imposes an “undue hardship,” (i.e., more than
minimal cost). Regarding requests for time off:

¢+ Generdly, unpaid time off for religious
observance is required. Employers need not
allow employees to make up time lost due to
religious observance. In cases involving a
regular day off (e.g., to observe the Sabbath)
the employer may offer the employee a
transfer to a position not requiring work on the
Sabbath.

¢ Not al requests for time off require
accommodation. An employer was not
required to provide time off for an employee to
assist with arrangements for a children’s
Christmas Eve play and liturgy because it was
not required by her religion.

¢+ Employers do not have to accommodate an
employee’'s request for time off if the
employee does not say it is for religious
reasons. An employee must indicate the
request isrelated to areligious practice.

¢+ An employer need not provide the requested
accommodation if an alternative, less
disruptive, accommodation would suffice.

EMPLOYER NOT LIABLE FOR
APPLICANT'SMISUNDERSTANDING
OF FINANCIAL DATA

The Michigan Supreme Court has ruled that
an employee’'s misunderstanding of information
received during a job interview is insufficient to
hold the employer liable for fraudulent
misrepresentation or silent fraud.

In Hord v Environmental Research Institute of
Michigan (October 10, 2000), the employee
alleged that the employer misled him regarding its
financial soundness. During his employment
interview in fal 1992, a manager gave the
employee a copy of the Environmental Research
Institute of Michigan (“ERIM”) operating
summary for the fiscal year ending September 30,
1991. The employee testified at trial that he
believed this financia information represented
ERIM’s current financial situation. ERIM hired
Mr. Hord in January 1993 and laid him off a year
later.

The court of appeals affirmed the jury’s award
of lost wages to the employee, ruling that ERIM
fraudulently induced him to accept the position
based on outdated financial information. The
supreme court reversed the court of appeals, ruling
that the employee failed to establish either
fraudulent misrepresentation or silent fraud.

Fraudulent misrepresentation requires a false
statement by the employer. There was none here.
The report contained no false information. Rather,
the employee had inferred that the operating
summary he was given reflected the current
financial status. The court refused to hold ERIM
liable for fraud where the employee interpreted
information that on its face was not false or
misleading.

There also was no silent fraud on the part of
the employer. To be liable for silent fraud, the
employer must have a legal duty to make a
disclosure; mere non-disclosure is insufficient.
Thus, furnishing the summary to the employee was
not an implied representation that the information
reflected ERIM’s current financial status and did
not constitute silent fraud.

A lega duty to disclose most commonly will
arise where: (1) the applicant makes inquiries; and
(2) the employer makes truthful replies but omits
material information. In this case, the employee
did not inquire about the financia condition of the
employer or request updated financial information.
Thus, the employer was under no duty to provide
additional or updated financia information.
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NLRB EXTENDSWEINGARTEN RIGHTS
TO NON-UNION EMPLOYEES

In its recent decision in Epilepsy Foundation
Of Northeast Ohio (2000), the National Labor
Relations Board (“NLRB”) determined that non-
union employees have the right to have a coworker
present a an investigatory interview which the
employee reasonably believes might result in
disciplinary action. The NLRB further determined
that an employer commits an unfair labor practice
if it disciplines an employee for requesting the
presence of a coworker at such an investigatory
interview. In Epilepsy Foundation, for example,
the employer committed an unfair labor practice
when it discharged an employee for
insubordination when the employee refused to
meet with his supervisor without the presence of a
coworker.

The above rights were first established by the
U.S. Supreme Court in NLRB v Weingarten, Inc.
Known as “Weingarten rights,” they were initially
limited to unionized employees. The NLRB
extended Weingarten rights to non-union
employees in 1982, but reversed itself in 1985. In
its decision to reverse itself yet again, and to
extend Weingarten rights to non-union employees
in Epilepsy Foundation, the NLRB relied on 87 of
the National Labor Relations Act which gives
employees “theright . . . to engagein . . . concerted
activities for the purpose of mutual aid or
protection.”

An employer has the following alternatives to
granting an employee’ s request to have a coworker
present at an investigatory interview which the
employee reasonably believes might result in
disciplinary action:

¢+ An employer may continue its investigation
without speaking to the employee; or

¢+ An employer may give the employee the
choice of continuing the interview without the
presence of a coworker or of having no
interview at all, thereby losing any benefit the
interview may have provided the employee.

An employer does not have to alow a
coworker to be present at a meeting to merely

inform an employee of disciplinary action already
decided upon.

STRUCTURE RESTRICTIVE
EMPLOYMENT AGREEMENTS WITH
CARE TO ASSURE ENFORCEABILITY

Protecting your business from unfair
competition by former employees is an important
goal in employment agreements. Properly drawn
employment agreements should not only attempt
directly to prevent employees from accepting
positions with competing companies, but they also
should prohibit the disclosure of your trade secrets
to a new employer or a third party, solicitation of
your customers, and solicitation of other
employees to leave your company. Restrictive
employment agreements, however, are not easly
enforceable in courts which are reluctant to prevent
individuals from engaging in their occupations.

The case of EarthWeb v Schlack describes
some of the obstacles to enforcement of non-
compete and non-disclosure agreements. In
EarthWeb, the vice president for web site content
left the company to work for a competitor.
EarthWeb sought to enjoin him from commencing
employment with his new employer, but the federal
court in New York declined to enforce the non-
compete clause because it prohibited the employee
only from taking a position with a direct
competitor. The court concluded that the
companies were not direct competitors because
EarthWeb provided online products and services of
others to business professionals in the information
technology industry, and the competitor, while
planning to expand its business to the online
provision of similar services, only planned to offer
its own products online. In addition, the on-line
provision of services would congtitute only a very
small percentage of the aleged competitor's
business operations. The court supported its strict
application of the employment agreement by citing
a lack of a provision for severance pay, and
EarthWeb's reservation of the right to modify the
terms of the agreement on a quarterly basis, subject
to notice and acknowledgment by the employee.
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