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RUSSELL L. NEWTON III, Plaintiff--Appellant, v. BANK WEST, formerly known as
BANK WEST, FSB, Defendant--Appellee.
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COURT OF APPEALS OF MICHIGAN

262 Mich. App. 434; 686 N.W.2d 491; 2004 Mich. App. LEXIS 1494

May 5, 2004, Submitted
June 15, 2004, Decided

PRIOR HISTORY: [***1] Kent Circuit Court. LC No.
99--007845--CP.

DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff borrower ap-
pealed from an order of the Kent Circuit Court
(Michigan), summarily dismissing the borrower's claims
against defendant bank, which were based on the bank's
practice of charging a document preparation fee in resi-
dential real estate mortgage loan transactions.

OVERVIEW: The borrower alleged that he was charged
a $250 document preparation fee, that the fee was im-
properly disclosed on his HUD--1 settlement statement,
that the fee exceeded the cost necessary to prepare the
note and mortgage in conjunction with the loan transac-
tion, that the fee was assessed for items other than mere
document preparation, and that the latter fact was not
disclosed. The court held that the Michigan Consumer
Protection Act (MCPA),Mich. Comp. Laws § 445.901et
seq., did not apply to residential mortgage loans made
by the bank. A federal savings bank was specifically au-
thorized to make residential mortgage loans under laws
administered by a regulatory board or officer acting under
statutory authority of the United States. Similarly, under
the state Savings Bank Act,Mich. Comp. Laws § 487.3101
et seq., the residential mortgage loan transactions at issue
were specifically authorized. WhileMich. Comp. Laws §§
445.917and445.903(1)(o)expressed an intent by the leg-
islature to generally include credit transactions within the
purview of the MCPA, banks engaged in a host of trans-
actions unrelated to the making of residential mortgage
loans.

OUTCOME: The court affirmed the judgment.

LexisNexis(R) Headnotes

Real & Personal Property Law > Mortgages & Other
Security Interests
Legal Ethics > Unauthorized Practice of Law
[HN1] A bank does not engage in the unauthorized prac-
tice of law when it completes standard mortgage forms
and charges a fee for the service.

Civil Procedure > Appeals > Reviewability >
Preservation for Review
[HN2] An appellant's failure to properly address the mer-
its of an assertion of error constitutes abandonment of the
issue.

Civil Procedure > Appeals > Standards of Review > De
Novo Review
Civil Procedure > Summary Judgment > Standards of
Review
[HN3] The appellate court reviews de novo a trial court's
ruling on a motion for summary disposition.

Civil Procedure > Early Pretrial Judgments > Judgment
on the Pleadings
[HN4] A motion brought underMich. Ct. R. 2.116(C)(8)
tests the legal sufficiency of the claim on the pleadings
alone.

Civil Procedure > Appeals > Standards of Review > De
Novo Review
Governments > Legislation > Interpretation
Civil Procedure > Appeals > Standards of Review >
Issues of Fact & Law
[HN5] An issue of statutory interpretation is an issue of
law that is reviewed de novo.

Antitrust & Trade Law > Consumer Protection >
Deceptive Acts & Practices
[HN6] The Michigan Consumer Protection Act (MCPA),
Mich. Comp. Laws § 445.901et seq., is a remedial statu-
tory scheme designed to prohibit unfair practices in trade
or commerce and must be liberally construed to achieve
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its intended goals. By its express language, however,
the MCPA exempts itself from transactions or conduct
specifically authorized under laws administered by a reg-
ulatory board or officer acting under statutory authority
of Michigan or the United States.Mich. Comp. Laws §
445.904(1)(a).

Antitrust & Trade Law > Consumer Protection >
Deceptive Acts & Practices
[HN7] When the legislature said that transactions or con-
duct "specifically authorized" by law are exempt from the
Michigan Consumer Protection Act,Mich. Comp. Laws
§ 445.901et seq., it intended to include conduct the le-
gality of which is in dispute. The relevant inquiry is not
whether the specific misconduct alleged by the plaintiffs is
"specifically authorized." Rather, it is whether the general
transaction is specifically authorized by law, regardless of
whether the specific misconduct is prohibited.

Banking Law > Depository Institutions > Federal
Savings Associations
Banking Law > Regulatory Agencies > Federal Home
Loan Bank System
Banking Law > Regulatory Agencies > Office of Thrift
Supervision
[HN8] A federal savings bank is specifically authorized to
make residential mortgage loans under laws administered
by a regulatory board or officer acting under statutory au-
thority of the United States. Specifically,12 U.S.C.S. §
1464(c)(1)(B) provides that federal savings banks are au-
thorized to invest in, sell, or otherwise deal in residential
real property loans. Federal savings banks are regulated
by the Office of Thrift Supervision, which is an office in
the Department of Treasury.12 U.S.C.S. § 1462a(a). The
Director of the Office of Thrift Supervision oversees the
organization, incorporation, examination, operation and
regulation of federal savings associations, including fed-
eral savings banks.12 U.S.C.S. §§ 1464(a)(1), 1463(a).
The director has authority to enforce12 U.S.C.S. § 1464,
under which residential real property loans are authorized,
and to enforce regulations imposed under that statute.12
U.S.C.S. § 1464(d). The director may also prescribe regu-
lations and issue orders necessary to implement the Home
Owners' Loan Act and other laws within the director's ju-
risdiction.12 U.S.C.S. § 1462a(b)(2).

Banking Law > Bank Activities > Consumer Protection
> Real Estate Settlement Procedures
[HN9] The Real Estate Settlement Procedures Act
(RESPA), 12 U.S.C.S. § 2601et seq., contains nu-
merous regulations applicable to residential mortgage
loan transactions. The Secretary of Housing and Urban
Development is authorized to establish rules and regula-
tions to achieve the purposes of the RESPA.12 U.S.C.S.
§ 2617.He may investigate any facts, conditions, prac-

tices, or matters that may be deemed necessary or proper
to aid in the enforcement of the provisions of RESPA.12
U.S.C.S. § 2617(c)(1).

Banking Law > Depository Institutions > Federal
Savings Associations
Banking Law > Depository Institutions > State Savings
Associations
[HN10] Under the state Savings Bank Act,Mich. Comp.
Laws § 487.3101et seq., residential mortgage loan trans-
actions are specifically authorized.Mich. Comp. Laws
§ 487.3401(v)provides that a savings bank may make,
sell, purchase, arrange, participate in, invest in, or other-
wise deal in loans or extensions of credit for consumer
purposes, including secured liens in real estate. Savings
banks are subject to examination by the Commissioner of
the Office of Financial and Insurance Services concerning
conditions and affairs of the bank.Mich. Comp. Laws §
487.3209. The Commissioner may hold hearings if a bank
is engaging in unsafe or unsound practices in conducting
the business of that bank or is violating rules or laws.
Mich. Comp. Laws § 487.3215(1). If the Commissioner
finds that an unsafe or unsound practice, or charged vio-
lation, is established, he may issue and serve a cease and
desist order and require affirmative action to correct the
conditions resulting from the practice or violation.Mich.
Comp. Laws § 487.3215(3). The Commissioner has addi-
tional supervisory powers over savings banks. For exam-
ple, he may suspend the director or officers of a savings
bank under certain circumstances.Mich. Comp. Laws §
487.3217.

Banking Law > Depository Institutions > Federal
Savings Associations
Banking Law > Depository Institutions > State Savings
Associations
[HN11] Mich. Comp. Laws § 445.917gives the
Commissioner of the Financial Institutions Bureau con-
current jurisdiction with the Attorney General to take ac-
tion against a state or federally chartered bank, which
engages in unlawful acts under the Michigan Consumer
Protection Act,Mich. Comp. Laws § 445.901et seq.

Banking Law > Depository Institutions > Federal
Savings Associations
Banking Law > Depository Institutions > State Savings
Associations
[HN12] Mich. Comp. Laws § 445.903(1)(o)prohibits the
causing of a probability of confusion or misunderstand-
ing of terms or conditions of credit if credit is extended
in a transaction. This provision also expresses an intent
by the legislature to generally include credit transactions
within the purview of the Michigan Consumer Protection
Act, Mich. Comp. Laws § 445.901et seq. This language,
however, does not require a finding that the exemption of
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Mich. Comp. Laws § 445.904(1)(a)is inapplicable to the
mortgage loan transactions. The extension of credit is not
always "specifically authorized" under laws administered
by regulatory boards or officers acting under laws of this
state or the United States.

COUNSEL: Drew, Cooper & Anding (by John E. Anding
and Christopher G. Hastings) and Phillip C. Rogers, for
the plaintiff. Grand Rapids.

Bodman, Longley & Dahling, LLP (by James J. Walsh
and George G. Kemsley), for the defendant. Ann Arbor.

JUDGES: Before: Gage, P.J., and O'Connell and Zahra,
JJ.

OPINIONBY: Hilda R. Gage

OPINION: [**492] [*435] GAGE, J.

Plaintiff, Russell L. Newton III, appeals by leave
granted from an order summarily dismissing his claims
against defendant, Bank West, which claims were based
on defendant's practice of charging a document prepara-
tion fee in residential real estate mortgage loan transac-
tions. We affirm.

[*436] Plaintiff's complaint was filed on behalf of
himself and a class of similarly situated individuals who
obtained residential real estate loans from defendant in
the six--year period before the date of the filing of the
complaint. Plaintiff alleged that he was charged a $250
document preparation fee, that the fee was improperly dis-
closed on his HUD--1 settlement statement, n1 that the fee
exceeded the cost necessary to prepare the note and mort-
gage in conjunction with the loan transaction, that the fee
was assessed for items other than mere document prepa-
ration, and that the latter fact was not disclosed. Plaintiff
alleged that the act of charging the[***2] excessive
fee and improperly disclosing it constituted the unautho-
rized practice of law, violated the Michigan Consumer
Protection Act (MCPA),MCL 445.901 et seq., and vio-
lated common law. The trial court granted summary dis-
position in favor of defendant on all plaintiff's claims
pursuant toMCR 2.116(C)(8). It ruled that the MCPA
claim was not viable onSmith v Globe Life Ins Co, 460
Mich. 446; 597 N.W.2d 28 (1999). It further ruled that the
remaining claims, which were based on the unauthorized
practice of law, were not viable because the preparation
of loan documents did not constitute the unauthorized
practice of law.

n1 The HUD--1 statement is a standard real
estate closing document promulgated by the
Department of Housing and Urban Development

(HUD).

After leave to appeal was granted by this Court, the ap-
peal was held in abeyance pending our Supreme Court's
decision inDressel v Ameribank, 468 Mich. 557; 664
N.W.2d 151 (2003).[***3] In Dressel,the Supreme Court
held that [HN1] a bank does not engage in the unautho-
rized practice of law when it completes standard mort-
gage forms and charges a fee for the service.Id. at 569.
The first two issues raised by plaintiff in his appeal were
[*437] subsequently dismissed by order of this Court. n2
The only remaining issue before this Court is whether the
MCPA applies to the residential mortgage loans made by
[**493] defendant. We find that it does not, and we affirm
the trial court's grant of summary disposition in favor of
defendant.

n2 In his statement of the questions presented,
plaintiff raised the issue whether a nonlawyer en-
gages in the unauthorized practice of law when it
prepares legal documents and charges a fee for do-
ing so. He also raised a separate issue whether a
mortgage lender is specifically authorized by law
to charge a fee for preparation of legal documents
such as a note and mortgage. In arguing the sec-
ond issue, plaintiff challenged the trial court's alter-
native rationale for finding that the bank properly
charged a fee for the preparation of legal docu-
ments. Plaintiff's argument is cursory, and, while
he argues that the trial court's ruling was without
merit, he fails to rationalize or explain this position.
He also fails to cite relevant authority to support that
the trial court's ruling was devoid of merit. Thus,
even if this issue could properly be considered apart
from the issue of the unauthorized practice of law,
the issue is abandoned.Houghton v Keller, 256
Mich. App. 336, 339--340; 662 N.W.2d 854 (2003)
(" [HN2] An appellant's failure to properly address
the merits of an assertion of error constitutes aban-
donment of the issue.").

[***4]

[HN3] We review de novo a trial court's ruling
on a motion for summary disposition.Kraft v Detroit
Entertainment, LLC, 261 Mich. App. 534; 683 N.W.2d
200; 2004 Mich. App. LEXIS 903, __ Mich. App. __;
__ N.W.2d __ (2004). [HN4] A motion brought under
MCR 2.116(C)(8)tests the legal sufficiency of the claim
on the pleadings alone.Alan Custom Homes, Inc v Krol,
256 Mich. App. 505, 507--508; 667 N.W.2d 379 (2003).
Whether the MCPA applies to the residential mortgage
loans made by defendant raises [HN5] an issue of statu-
tory interpretation, which is an issue of law that is re-
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viewed de novo.Kraft, supra at __.

[HN6] The MCPA is a remedial statutory scheme
designed "to prohibit unfair practices in trade or com-
merce and must be liberally construed to achieve its
intended goals."Forton v Laszar, 239 Mich. App. 711,
715; 609 N.W.2d 850 (2000). By its express language,
however, the MCPA exempts from itself "transactions or
conduct [*438] specifically authorized under laws ad-
ministered by a regulatory board or officer acting under
statutory authority of this state or the United States."MCL
445.904(1)(a). n3

n3 Certain exceptions to the exemption are set
forth in MCL 445.904(2). Smith, supra at 449. The
exceptions outlined in§ 4(2)are not at issue in this
case.

[***5]

In Smith, suprathe Court interpreted the phrase
"specifically authorized" as used in§ 4(1)(a). The plain-
tiff filed suit alleging breach of contract and violations
of the MCPA after the defendant insurer refused to pay
insurance benefits.Id. at 448--449. The trial court deter-
mined that the MCPA did not apply to activity regulated
by the State Commissioner of Insurance (now Office of
Financial and Insurance Services).Id. at 452--453. This
Court reversed, ruling that a "common--sense reading" of
§ 4(1)(a)revealed that the Legislature did not intend to ex-
empt illegal conduct from the MCPA.Smith v Globe Life
Ins Co, 223 Mich. App. 264, 281; 565 N.W.2d 877 (1997).
The Supreme Court rejected this Court's interpretation:

[HN7] When the Legislature said that
transactions or conduct "specifically autho-
rized" by law are exempt from the MCPA,
it intended to include conduct the legality of
which is in dispute. Contrary to the "com-
mon--sense reading" of this provision by the
Court of Appeals, we conclude that the rele-
vant inquiry is not whether the specific mis-
conduct alleged by the plaintiffs is "specif-
ically authorized."Rather, it is whether the
general transaction is specifically authorized
by law, [***6] regardless of whether the spe-
cific misconduct is prohibited.[Smith, supra,
460 Mich. 465(emphasis added).]

See alsoKraft, supra at __.

Applying the standard established by the Supreme
Court in Smith, supra,we conclude that the residential
mortgage loan transactions fit squarely within the exemp-
tion. [*439] It is undisputed that, before September
30, 1997, defendant was a federal savings bank and

that, after September 30, 1997, defendant operated un-
der the Michigan Savings Bank Act,MCL 487.3101 et
seq. [HN8] A federal savings bank is specifically au-
thorized to make residential mortgage loans under laws
administered by a regulatory board or officer acting under
statutory authority of the United States. Specifically,12
USC 1464(c)(1)(B)provides that federal savings banks
are authorized to "invest in, sell, or otherwise deal in . . .
residential real property loans." Federal savings banks are
regulated by the Office[**494] of Thrift Supervision,
which is an office in the Department of Treasury.12 USC
1462a(a). The Director of the Office of Thrift Supervision
oversees the organization, incorporation,[***7] ex-
amination, operation, and regulation of federal savings
associations, including federal savings banks.12 USC
1464(a)(1); 12 USC 1463(a). The director has authority
to enforce12 USC 1464, under which residential real
property loans are authorized, and to enforce regulations
imposed under that statute.12 USC 1464(d). The direc-
tor may also prescribe regulations and issue orders nec-
essary to implement the Home Owners' Loan Act,12
USC 1461 et seq.,and other laws within the director's
jurisdiction.12 USC 1462a(b)(2). Additionally, the Real
Estate Settlement Procedures Act [HN9] (RESPA),12
USC 2601 et seq.,contains numerous regulations appli-
cable to residential mortgage loan transactions. n4 The
Secretary of Housing and Urban Development is autho-
rized to establish rules and regulations[*440] to achieve
the purposes of the RESPA.12 USC 2617. He may "in-
vestigate any facts,[*441] conditions, practices, or mat-
ters that may be deemed necessary or proper to aid in
the enforcement of the provisions of [RESPA.]"12 USC
2617(c)(1). It is abundantly[***8] clear, on the basis of
a mere overview of applicable law, that federal savings
banks making residential mortgage loans are engaged in
transactions specifically authorized under laws adminis-
tered by a regulatory board or officers acting under United
States statutes.

n4 The RESPA applies to federally related
mortgage loans, which include loans secured by
a first or subordinate lien on residential real prop-
erty designed principally for the occupancy of one
to four families if the loans are made in whole or
part by a lender whose accounts are insured by an
agency of the federal government or by a lender
regulated by an agency of the federal government.
12 USC 2602(1).

Similarly, [HN10] under the state Savings Bank
Act, the residential mortgage loan transactions at issue
are specifically authorized.MCL 487.3401(1)(v)provides
that a savings bank may "make, sell, purchase, arrange,
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participate in, invest in, or otherwise deal in[***9] loans
or extensions of credit for consumer purposes," includ-
ing secured liens in real estate. Savings banks are subject
to examination by the Commissioner of the Office of
Financial and Insurance Services concerning conditions
and affairs of the bank.MCL 487.3209. The commis-
sioner may hold hearings if a bank is engaging in unsafe
or unsound practices in conducting the business of that
bank or is violating rules or laws.MCL 487.3215(1). If
the commissioner finds that an unsafe or unsound prac-
tice, or charged violation, is established, he may issue and
serve a cease and desist order and require affirmative ac-
tion to correct the conditions resulting from the practice
or violation. MCL 487.3215(3). The commissioner has
additional supervisory powers over savings banks. For
example, he may suspend a director or officer of a sav-
ings bank under certain circumstances.MCL 487.3217.
Further, the RESPA applies to the residential real estate
loans provided by the state's savings banks. SeeMCL
487.3203; 12 USC 2602[***10] (1). As previously
noted, the Secretary of Housing and Urban Development
has the authority to investigate facts, conditions, practices,
or matters that may be deemed necessary or proper to aid
in the enforcement of the RESPA.12 USC 2617. Thus,
we conclude that state savings banks making residential
mortgage loans are engaged in transactions "specifically
authorized" under laws administered by officers acting
under both state and federal statutes.

We find no merit in plaintiff's argument that the
language of MCL 445.917 and MCL 445.903(1)(o)
conclusively establish [**495] that the MCPA ap-
plies to real estate mortgage loans made by banks.
MCL 445.917 [HN11] gives the Commissioner of the
Financial Institutions Bureau (now the Office of Financial
and Insurance Services) jurisdiction concurrent with the
Attorney General to take action against a state or feder-
ally chartered bank that engages in unlawful acts under
the MCPA. While this provision undoubtedly expresses
an intent by the Legislature to allow the investigation of
banks for violating the MCPA, banks engage in a host of
transactions unrelated to the making of residential mort-
gage loans. We decline[***11] to engage in a sweeping
review of all of the possibilities in which the MCPA may
apply to banks, and we emphasize that, by our decision
in this case, we are not ruling that the banking industry
as a whole is exempt from the provisions of the MCPA.
Rather, we find that the specifically authorized mortgage

loan transactions are exempt.

MCL 445.903(1)(o)[HN12] prohibits the causing of a
probability of confusion or misunderstanding of terms or
conditions of credit if credit is extended in a transaction.
This provision also expresses an intent by the Legislature
to generally include credit transactions within the purview
of the MCPA. This language, however, does not require
a finding that the exemption of§ 4(1)(a) is inapplicable
to mortgage loan transactions.[*442] The extension of
credit is not always "specifically authorized" under laws
administered by regulatory boards or officers acting un-
der laws of this state or the United States. For example,
in Attorney General v Diamond Mortgage Co, 414 Mich.
603; 327 N.W.2d 805 (1982), the defendant real estate
broker offered loans to homeowners. This conduct was
not "specifically authorized" under[***12] the defen-
dant's real estate broker's license.Id. at 617.

Finally, we are not persuaded by defendant's argument
that all businesses are regulated and, thus, the MCPA has
no meaning if this Court exempts regulated businesses
from the MCPA. We do not hold that regulated busi-
nesses are exempt from the MCPA. The focus of our in-
quiry is whether particular transactions are "specifically
authorized" under laws administered by regulatory boards
or officers acting under laws of this state or the United
States.Smith, supra; Kraft, supra.Under the facts of this
case, the MCPA claims fail as a matter of law because the
residential mortgage loan transactions are exempt. n5

n5 In reaching our conclusion, we acknowledge
plaintiff's reference to MCL 438.81a when arguing
that the mortgage transactions were not specifically
authorized. Other than citing the statute and its con-
tents, however, plaintiff provides no explanation or
argument to explain the effect of this provision on
the issues in this case. We are not required to dis-
cover and rationalize plaintiff's position, and we
decline to do so.Houghton, supra.

[***13]

Affirmed.

/s/ Hilda R. Gage

/s/ Peter D. O'Connell

/s/ Brian K. Zahra
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